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Abstract: This research analyzes the institute of socio-educational pre-trial 

detention (PTD) and its relationship with the guiding principles of the Brazilian 

Child and Adolescent Statute (ECA), in particular, the principle of 

exceptionality, which characterizes this measure with the nature of ultima ratio. 

The hypothesis raised was that, currently, there is an expansive application of 

the PTD beyond the legal possibilities caused by the imprecision of the 

legislation that governs the institute. In order to reach such an understanding, a 
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comparative analysis was developed, whose object was the juvenile legislation 

of Canada and Costa Rica compared to Brazilian regulations, as these first two 

have a restrictive view of state power. It was observed, in the legislative field, 

that the Latin American legislation analyzed has a more principled nature ‒with 

the direct naming of such notions, but without directly including them in the 

material content of its norms‒, while Canada has a legislation which absorbed 

such precepts in its articles, increasing the requirements for the determination 

of PDT and restricting the space for discretionary action by judges. In 

conclusion, it was found that there is a maintenance of the guardianship logic 

in the Brazilian legislation with the understanding that incarceration solves the 

problems (often of a social nature) related to the commitment of criminal 

infractions. Therefore, it is understood that the way in which the principle of 

exceptionality was incorporated into Brazilian legislation allows for spaces of 

judicial discretion and application of the restriction of freedom prior to the 

sentence in a broader way. 

 

Keywords: Child and Adolescent Statute, Comparative law, Principle of 

exceptionality, Socio-educational measure, Socio-educational provisional 

detention. 

 

Resumen: Esta investigación analiza la institución de la detención provisional 

(DP) socioeducativa y su relación con los principios rectores del Estatuto del 

Niño y del Adolescente (ECA), en particular, el principio de excepcionalidad, 

que caracteriza esta medida con la naturaleza de ultima ratio. La hipótesis 

planteada fue que, en la actualidad, existe una aplicación expansiva de la DP, 

más allá de las posibilidades legales, causada por la imprecisión de la 

legislación que regula el instituto. Para llegar a esta comprensión, se 

desarrolló un análisis comparativo cuyo objeto fue la legislación juvenil de 

Canadá y Costa Rica en comparación con la normativa nacional, dado que 

estos dos países tienen una visión más restrictiva del poder estatal. Se observó, 

en el ámbito legislativo, que la legislación latinoamericana analizada tiene un 

carácter más principista ‒con la mención directa de tales nociones, pero sin 

incluirlas directamente en el contenido material de sus normas‒, mientras que 

Canadá cuenta con una legislación que absorbió estos preceptos en sus 

artículos, con lo que aumentó los requisitos para la determinación de la DP y 

restringió el margen de discrecionalidad de los jueces. En conclusión, se 

constató que persiste la lógica tutelar en la legislación brasileña con la idea de 
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que la privación de libertad resuelve los problemas (a menudo de naturaleza 

social) relacionados con la comisión de infracciones. Por lo tanto, se entiende 

que la forma en que el principio de excepcionalidad se incorporó en la 

legislación brasileña permite espacios de discrecionalidad judicial y una 

aplicación más amplia de la restricción de la libertad antes de la sentencia. 

 

Palabras clave: Derecho comparado, Detención provisional socioeducativa, 

Estatuto del Niño y del Adolescente, Medida socioeducativa, Principio de 

excepcionalidad. 

Summary. I. Introduction. II. PTD in Brazilian legislation. III. Methodology. IV. 

Youth Criminal Justice Act (YCJA) and PTD. V. Juvenile Criminal Justice Law (LJPJ) 

and PTD. VI. Critical analysis. VII. Final conclusions. References. 

 

I. INTRODUCTION 

This article aims to address the institute of socio-educational PTD, 

which is the only precautionary measure provided by the specific legislation, 

the ECA, for its application to adolescents involved in criminal investigations. 

The PTD is primarily governed by article 108 of the ECA, being restricted to a 

maximum of 45 days and subject to the guiding principles (brevity, 

exceptionality, and respect for the particular condition of being a developing 

person). Such a measure may be determined in cases where there is evidence of 

authorship, materiality, and the imperative necessity of its application. The 

principle of exceptionality, which serves as the key analytical focus of this 

study, refers to the understanding that incarceration should only be applied 

when no other measure is sufficient, meaning it is a measure of ultima ratio. 

However, as will be discussed later, this research adheres to the idea that 

the ECA suffers several deep-rooted issues, particularly regarding the need for 
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conceptualization and definition of its terms. With the current legislation being 

vague and ambiguous, lacking the concrete application of its principles within 

the legal text, it creates broad discretionary spaces for judicial decision-making. 

The objective of this research, therefore, is to understand how foreign legal 

systems address the fundamental principle of exceptionality in relation to PTD 

within the regulations governing their juvenile justice systems. This will be 

explored through a comparative method. 

This article is divided into five sections. The first provides an 

explanation of how PTD operates within the Brazilian legal framework. The 

second outlines the methodological approach used in this research. The third 

and fourth sections examine the legislation of Canada and Costa Rica, 

respectively. Finally, a critical analysis of the findings from each section is 

conducted, along with an assessment of the potential implications for Brazilian 

legislation. 

II. PTD IN BRAZILIAN LEGISLATION 

Socio-educational PTD, as regulated by the ECA, is the only 

precautionary measure applicable to adolescents during criminal proceedings. 

This form of detention, also referred to as precautionary care for adolescents in 

conflict with the law, must be ordered by a reasoned judicial decision. Given its 

characteristics, it is considered the juvenile equivalent of preventive custody 

(Shecaira, 2008), since it may be applied during the investigation or trial phases, 

provided the legal criteria are satisfied. 

PTD may only be imposed when, in the event of a future conviction, the 

judge could apply the socio-educational measure (MSE) of confinement 
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(Shecaira, 2008). This is restricted to the situations outlined in article 122 of the 

ECA. Accordingly, one of the following conditions must be present: a) the 

offense involved violence or serious threat (article 122, I); b) there is repeated 

commission of serious offenses (article 122, II); or c) there was non-compliance 

with a previously imposed MSE (article 122, III). In addition, the imposition of 

PTD must respect the guiding principles of the ECA: brevity, recognition of the 

adolescent as a person in development, and exceptionality. The latter, which is 

the focus of this research, is rooted in the idea that confinement, as a form of 

deprivation of liberty, should never be considered a privilege or benefit, nor is 

it the most effective way to implement a socio-educational project. It is to be 

used only when no other alternatives are available (Saraiva, 2006). Thus, 

custody is not in itself a tool for "re-educating" the adolescent but a context in 

which socio-educational intervention takes place (Shecaira, 2008). 

Additionally, article 174 of the ECA justifies PTD in cases of serious 

offenses with substantial social repercussions, for the adolescent’s personal 

safety, or to maintain public order. However, such detention requires 

"sufficient" evidence of authorship and materiality, along with the “imperative 

necessity of the measure” (Brazil, 1990, article 108). The duration is limited to 

45 days, without the possibility of extension, reflecting the legislator's intent to 

protect adolescents from prolonged exposure to state power, considering their 

inherent vulnerability as individuals in development. 

These restrictions might initially suggest that the punitive power of the 

state is effectively limited. However, the ECA contains various drafting and 

conceptual flaws that permit extensive judicial discretion. The lack of clarity in 

the terminology (an issue that affects the ECA as a whole) is evident in the 
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provisions governing PTD. Terms such as “seriousness of the offense” (article 

174), “significant social repercussions”, and “imperative necessity of the 

measure” are never precisely defined, rendering the legal text vague and 

ambiguous. 

Moreover, most of the criteria for applying PTD do not align with the 

precautionary function of such measures. That is, the justifications offered do 

not serve to safeguard the regular progression of the criminal process, which is 

the primary purpose of precautionary measures in criminal procedure (Lopes 

Jr., 2022). The internal inconsistency of the legislation is also evident in article 

174 of the ECA, which raises constitutional concerns, particularly in cases 

where detention is applied for the adolescent’s own safety. If the objective of 

maintaining public order violates the principle of strict legality in adult criminal 

justice (da Silveira, 2015), then depriving adolescents of their liberty under the 

justification of personal protection is even more problematic. Such reasoning 

implies that detention could benefit the adolescent, which directly contradicts 

the foundational principles of the responsibility model and the principle of 

exceptionality that underpin the ECA. 

The vague terminology used in the legislation has led to a lowered 

standard for the reasoning required in decisions ordering PTD. While the Code 

of Criminal Procedure (CPP) considers a decision unfounded if it “employs 

indeterminate legal concepts without explaining the concrete reason for their 

application to the case” (Presidência da República, 1941), juvenile legislation 

lacks equivalent safeguards. Although legal doctrine interprets the requirement 

of a “written and reasoned order” in article 108 of the ECA as one that must 

present the factual and legal grounds ‒namely, evidence of authorship and 

materiality‒ supporting the judge’s decision, along with compliance with 
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applicable legal criteria (Saraiva, 2006), judicial practice shows a notable 

divergence. Case law indicates that judicial justification often relies solely on 

the phrase “imperative necessity of the measure” (Batista, 2006), used vaguely 

and without specific connection to the facts. Even when evidence of authorship 

and materiality is referenced, it is generally assessed in a generic manner 

(Gutiérrez, 2014). 

This situation reveals a paradox: the CPP, which applies to adults and 

subsidiarily to adolescents, is more specific and restrictive concerning the 

state’s punitive powers and, in this respect, offers greater protection of 

individual rights than the ECA does for adolescents. This discrepancy 

constitutes a clear violation of the principle of legality, which is explicitly 

affirmed only in Law No. 12.594/12 (National Socio-Educational Assistance 

System Law), stating that no adolescent should “receive harsher treatment than 

that given to an adult”. 

Moreover, the absence of alternatives to detention, both for MSEs and 

precautionary custody, reflects a similar violation. The adult criminal system 

provides several mechanisms to reduce the use of PTD, including the nine 

precautionary measures listed in article 319 of the CPP, such as periodic court 

appearances, fines, and electronic monitoring. The CPP not only outlines these 

alternatives but also requires a detailed justification for PTD, explaining why 

less intrusive measures are inadequate. In contrast, juvenile justice lacks such 

options, leaving judges with no choice but full detention in all cases requiring 

close supervision, regardless of whether less invasive interventions might 

suffice. 
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The only area in which the ECA is more restrictive than the CPP is the 

45-day limit on PTD for adolescents. While adult detention has no such fixed 

limit, the CPP mandates periodic review every 90 days to reassess whether the 

legal requirements remain valid, allowing for adjustment based on evolving 

circumstances (Sanguiné, 2014). The ECA, in turn, does not require review at 

the end of 45 days but mandates the adolescent’s immediate release. Failure to 

comply constitutes a criminal offense under article 235 of the ECA, punishable 

by up to two years of detention. 

Despite this formal safeguard, the effectiveness of the 45-day limit in 

practice is questionable. The internal inconsistencies and contradictions of the 

ECA contribute to systemic issues in the juvenile justice and socio-educational 

system, especially in relation to PTD. According to the National Socio-

Educational Assistance System’s (SINASE) Evaluation Survey, the national 

average duration of detention is 41.89 days. However, courts often disregard 

the prohibition against extending detention beyond 45 days, even in exceptional 

situations such as the 2020-2022 pandemic. This occurred in various 

jurisdictions, including the São Paulo Court of Justice (Silveira and Cáceres, 

2022), the Federal District Court of Justice (da Silva and da Silveira, 2021), and 

the Rio Grande do Sul Court of Justice. 

It is important to stress that any extension of PTD is unlawful. The ECA 

does not permit such extensions, regardless of whether the original conditions 

still apply. Unlike the CPP, the adolescent’s release is not contingent on a 

change in circumstances. Despite proposals from other fields (Sobral and 

Matos, 2023), the argument that flexible interpretation of the time limit is in the 

adolescent’s best interest is unfounded. International legal standards emphasize 

procedural celerity and respect for the adolescent’s stage of development 
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(Saraiva, 2006), and abandoning this principle would be a significant 

regression. If no conviction is issued within the 45-day period, continued 

detention lacks legal justification and violates the principle of legality. 

Therefore, the judicial decisions that fail to comply with this limit constitute 

abuses of the State’s power and are legally invalid.  

Additionally, the number of adolescents in PTD further supports the 

notion of systematic disregard for legal principles, particularly the principle of 

exceptionality. In 2008, Brazil had 16 868 adolescents in closed MSEs1, with 

about 22 % in PTD, according to the SINASE’s 2013 Annual Survey. By 2017, 

this number rose to 24 803 adolescents, with 4832 in PTD, representing 19.40 

% of those in closed settings.  

These figures and patterns underscore the flaws in the ECA, especially 

in its provisions on PTD. While the ECA aims to provide legal protection, its 

normative intentions are only partially realized. In practice, remnants of the old 

guardianship model persist, and judicial practices continue to reflect a systemic 

pattern of violations of the legal principles that should guide PTD. This 

highlights the need to examine how similar institutions function in other legal 

systems. 

III. METHODOLOGY 

Given the above, this study aims to analyze how foreign legislations 

address the fundamental principles related to the PTD in the regulations 

governing their juvenile criminal justice systems. This analysis is conducted 

 
1
 Total number of adolescents in MSE detention, MSE semiliberty, and PTD. 
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using the comparative method, because understanding how other nations legally 

approach a social phenomenon and the state response to it serves as a way to 

reflect on the Brazilian juvenile criminal justice system, and possibly to identify 

its shortcomings and potential solutions.  

This research does not aim to interpret foreign legislation through the 

lens of Brazilian law. Instead, it seeks to identify similarities and differences 

(Jansen, 2019) between foreign equivalents of Brazil’s PTD for adolescents, 

focusing on how the principle of exceptionality is applied in other legal systems. 

The study adopts a micro-comparative approach, which involves the 

comparison of specific legal institutions, issues, norms, or conflicts of interest 

(Zweigert and Kötz, 1998), allowing for greater depth and precision in the 

analysis. 

To conduct this comparison, the research employs both functionalist and 

contextualist methods. The functionalist method, which is the primary approach 

used here, is grounded in the idea that legal comparison is only meaningful 

when it involves elements that perform equivalent functions (Zweigert and 

Kötz, 1998; Campos, 2016). The contextualist method, on the other hand, 

stresses the importance of considering the broader context in which the legal 

institution operates to ensure a valid and meaningful comparison (Campos, 

2016). 

Accordingly, to facilitate a dialogue between legal institutions that are 

functionally similar but structurally different, the selected elements must be 

conceptually broad enough to accommodate such variation (Zweigert and Kötz, 

1998). In this study, the focus is on institutions that allow for the deprivation of 
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liberty of adolescents before a judicial conviction ‒that is, before a final ruling 

issued after due legal process‒, based on an alleged unlawful act. 

In addition, the comparative analysis incorporates the historical and 

socio-political factors that have shaped each country’s legislation, and situates 

the current state of juvenile criminal justice within these broader contexts 

(Jansen, 2019). Although the scope of the article does not permit an exhaustive 

examination, the research avoids analyzing legislation in isolation, thus 

preventing a disconnect between normative texts and their practical application 

(Zweigert and Kötz, 1998). 

In that sense, the comparison focuses on the juvenile justice systems of 

Canada and Costa Rica. Canada was selected because, despite allowing judicial 

discretion, its legislation sets relatively strict limits on pre-sentencing detention; 

for example, it does not permit the use of state custody as a substitute for 

protective measures (Alvi, 2012). Costa Rica, in turn, was chosen due to its 

juvenile justice system being recognized for its strong procedural guarantees 

and emphasis on protective principles, including strict conditions for the 

deprivation of liberty. Furthermore, Costa Rica’s historical trajectory presents 

points of comparison with Brazil’s experience. 

Finally, while the significant legal and socio-cultural differences 

between these countries, especially in relation to Canada, are acknowledged, 

such contrasts are considered valuable. They offer the opportunity to critically 

examine the various legal responses to the issue under analysis and contribute 

to a broader understanding of possible alternatives. 



Gabriela Brant, Deborah Soares Dallemole & Ana Paula Motta Costa 

 

 | v. 14 (I) (2025), p. 542 

IV. YOUTH CRIMINAL JUSTICE ACT (YCJA) AND PTD 

The YCJA came into effect in 2003 with two theoretically contradictory 

main objectives: to emphasize preventive and extrajudicial measures to reduce 

youth institutionalization while simultaneously restoring public confidence in 

the justice system by increasing the severity of legislation for certain offenses 

(Bala and Anand, 2009). This contradiction arises from the presence of 

opposing understandings of youth justice within the law: on one hand, it 

incorporates the labeling theory and acknowledges that adolescent 

institutionalization negatively affects identity formation; on the other hand, it 

tacitly accepts that punishment “works” and creates a deterrent effect among 

other young people (Alvi, 2012). 

This inconsistency appears throughout the provisions of the YCJA. The 

legislation grants exclusive jurisdiction to the Youth Justice Courts for any 

crime allegedly committed by an adolescent, defined as an individual between 

12 and 18 years old, though its effects may extend to individuals up to 20 years 

of age (Davis-Barron, 2009). It upholds the notion of limited responsibility, 

ensures most procedural rights essential to due process, and increases the 

possibility of applying extrajudicial measures, especially for first-time 

offenders and those accused of minor crimes (Smandych, 2006). At the same 

time, the YCJA permits the transfer of adolescents aged 14 and older to the 

adult justice system for trial and sentencing in certain situations. It also 

preserved the “presumptive offenses” provision, originally introduced by the 

Young Offenders Act (YOA), which mandated the automatic transfer of 16- 

and 17-year-olds to adult court for specific offenses, though this provision was 
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declared unconstitutional in R. v. D.B. (2008) due to the reversal of the burden 

of proof (Davis-Barron, 2009). 

In addition to other sentencing mechanisms established under the 

YCJA, custodial sentence limits vary: most offenses carry a maximum of two 

years; offenses that would result in a life sentence for an adult have a three-year 

limit; and in specific cases, such as first-degree murder, the maximum is six 

years2. When adolescents are transferred to adult court and sentenced as adults, 

there is no cap on penalties, although age-related factors may affect parole 

eligibility3 (Bala and Anand, 2009). 

In 2012, the Canadian government enacted the Safe Streets and 

Communities Act, introducing substantial amendments to the YCJA in response 

to court decisions, such as the invalidation of presumptive offenses, and in line 

with the “Law and Order” principle. These changes included broadening the 

definition of “violent crime” and clarifying various provisions, particularly 

those concerning PTD, which became more restrictive. 

Currently, the provisions on PTD prior to sentencing are found in Part 

3: “Judicial Measures of the YCJA”, specifically within the sections on 

detention and release (§§28–31(6)), with §§29(1), 29(2), and 30.1 being the 

most relevant4. The YCJA also allows for the subsidiary application of Part XVI 

 
2
 Ten years in total, consisting of up to six years of incarceration and up to four years of 

supervised conditional release (the measure equivalent to assisted liberty in the Brazilian 

system) [s. 42(2)(q)(i), YCJA]. 
3
 It is worth reiterating that only specific cases can be transferred for trial in the adult court, 

requiring requests and special procedures from the prosecution for this to occur. 
4
 The abbreviation “s.” refers to the section of the legislation being discussed, following the 

conventions of the foreign bibliography and legislation. 
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of the Canadian Criminal Code to address matters not explicitly covered by 

youth justice legislation [§28]. 

In response to both the YOA and the Supreme Court’s ruling in R. v. J. 

J. M. (Davis-Barron, 2009, p. 185), §28.1 of the YCJA expressly prohibits the 

use of PTD as a substitute for social welfare interventions, including child 

protection or mental health services. In such cases, the judge must refer the 

adolescent to social assistance agencies, which are responsible for determining 

appropriate support [§35] (Bala and Anand, 2009). Although this restriction has 

faced academic criticism (Davis-Barron, 2009), it aligns with the Canadian 

Charter of Rights and Freedoms, and the United Nations Convention on the 

Rights of the Child, especially given that under the YOA, many youths were 

detained for social rather than criminal reasons (Bala and Anand, 2009). 

Likewise, Section 29(2) outlines the cumulative criteria for PTD in 

subsections (a), (b), and (c) (Canada, 2021). Subsection (a) relates to the 

seriousness of the alleged offense, requiring that it either be a serious crime or 

that the adolescent have a history of pending charges or convictions [§29(2)(a)]. 

Notably, convictions do not need to be final ‒unlike the Brazilian notion of 

“trânsito em julgado”‒, and pending charges are treated similarly to 

convictions. Canadian law defines “serious offense” and “serious violent 

offense” in §2(1), with the former referring to any offense punishable by five 

or more years of imprisonment, and the latter including crimes such as first-

degree murder, attempted murder, manslaughter, and aggravated sexual assault. 

The second criterion under subsection (b) requires sufficient evidence 

suggesting that (i) the adolescent is unlikely to appear in court; (ii) detention is 

necessary to ensure public safety, including the victim’s protection and 
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prevention of reoffending; or (iii) for serious offenses, detention is required to 

maintain public confidence in the administration of justice [§29(2)(b)]. While 

the law does not define the factors judges must consider under (i) and (ii), 

allowing for broad discretion, PTD based on public confidence (subsection iii) 

must consider an illustrative list of four elements: the apparent strength of the 

prosecution’s case, the seriousness of the offense, aggravating circumstances 

such as firearm use, and the potential sentence length upon conviction (Bell, 

2011). 

The third criterion requires that no alternative measures are available 

that could: (i) reduce the risk of the adolescent failing to appear in court; (ii) 

protect the public from potential harm posed by the adolescent; and (iii) 

maintain public confidence in the administration of justice, depending on the 

justification invoked under the second criterion [§29(2)(c)]. As previously 

stated, these three criteria are cumulative, and the judge must justify detention 

by establishing at least one basis within each category. However, both 

§§29(2)(b) and 29(2)(c) employ the phrase “the judge or justice is satisfied, on 

a balance of probabilities”, which anchors the decision-making process in 

judicial discretion and distances it from strictly objective standards. 

Regarding procedural timelines, there is no maximum duration for PTD, 

nor does the legislation require expedited proceedings for cases involving 

detained adolescents (Bala and Anand, 2009). Nonetheless, §30.1 of the YCJA 

mandates a review every 30 days for cases in which release or bail has not been 

granted. These reviews follow the adult procedure set out in §525 of the 

Criminal Code. 



Gabriela Brant, Deborah Soares Dallemole & Ana Paula Motta Costa 

 

 | v. 14 (I) (2025), p. 546 

PTD is further limited by the requirement that the prosecution 

demonstrate the inadequacy of release or bail, with or without conditions 

[§29(1) of the YCJA and §515(2) of the Criminal Code]. The available release 

conditions are listed in §515(4), including: (a) appearing in court as required; 

(b) remaining within a designated jurisdiction; (c) notifying authorities of 

changes in address, employment, or occupation; (d) avoiding contact with 

victims, witnesses, or associated individuals; (e) refraining from visiting certain 

locations; (f) surrendering all passports; (g) complying with any protective 

conditions for victims or witnesses; and (h) observing any other reasonable 

conditions imposed. These provisions limit the use of PTD by making available 

to youth the same alternatives offered to adults, although subparagraphs (g) and 

(h) leave considerable room for judicial subjectivity. 

Additionally, the YCJA stipulates that unconditional release should be 

the default [§29(1)]. The imposition of the conditions listed above is only 

permitted when three requirements are met simultaneously: the measure is 

necessary to ensure the adolescent’s appearance in court or to protect the victim; 

the condition is reasonable given the circumstances of the offense; and the 

adolescent is capable of complying with it (Bala and Anand, 2009). 

In practice, the juvenile justice system may not fully reflect the “Law 

and Order” momentum that influenced some legislative reforms, yet it clearly 

demonstrates the impact of the 2002 and 2012 legislative changes. These 

reforms contributed to reducing the number of custodial sentences and limiting 

the use of PTD for adolescents. 

As illustrated in Figure 2 below, data from the Canadian federal 

government allow for an overview of the number of adolescents entering the 
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youth justice system through custodial sentences and PTD between 1997/1998 

and 2021/2022. Until 2001/2002, the year before the YCJA came into effect, 

both measures were widely applied, with an annual average of 15 614 

adolescents in PTD and 16 261 in custody. This pattern changed in 2002/2003, 

when the number of adolescents in custody declined by over 30 % (to 12 343). 

This downward trend continued gradually, with the number reaching 4635 in 

2011/2012, roughly 40 % of the 2002 figure. 

However, PTD did not follow the same trajectory. While custodial 

sentences decreased, PTD remained relatively stable, peaking in 2007/2008 

with 17 456 adolescents detained without conviction and maintaining an annual 

average of 15 668. This trend shifted in 2012/2013, following the YCJA 

amendments, which led to a reduction in PTD cases from 11 543 to 8225 in a 

single year. The decline continued in subsequent years, reaching 2184 in 

2021/2022, a reduction of over 70 % compared to 2012/2013. 

Finally, custodial sentences were also impacted by the 2012 

amendments. The number of detained adolescents fell from 4635 in 2011/2012 

to 1806 in 2012/2013, with an average of 1507 detainees annually between 

2012/2013 and 2021/2022. 

Figure 1 

Number of adolescents in PTD and custody (1998-2022)5 

 
5
 The “custody” data includes the numbers related to adolescents in secure custody, open 

custody, and community portion of custody supervision, the latter being part of the custodial 

sentence determination, even though the adolescents are no longer confined. Thus, data on 

“deferred custody and supervision” were not included. According to the Canadian government, 

“The Youth Criminal Justice Act (YCJA), which came into effect on April 1, 2003, replacing 

the Young Offenders Act (YOA), stipulates that the final third of most custodial sentences must 
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Note. Taken from Youth releases from pre-trial detention, by length of time served and sex, by 

Statistics Canada, 2023a, https://n9.cl/qb3x2w 

 
be served under community supervision” (Statistics Canada, 2023b, p. 1), which includes the 

community portion of custody supervision. As for the PTD data, only figures explicitly 

categorized under this term were considered, excluding the number of adolescents in 

“provincial director remand”, which is the Canadian equivalent of Brazil’s “internação-sanção” 

(sanction-detention) measure. 
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Despite that, it is important to question the fact that, even with the 2012 

legislative changes, PTD accounts for more than twice the number of 

adolescents serving a custodial sentence. This contrasts with countries like 

Brazil, where PTD accounts for only 20 % of incarcerated adolescents. In 

Canada, the opposite is observed: between 2012/2013 and 2021/2022, 

adolescents sentenced to custody represented, on average, only 30 % of 

incarcerated youth. 

Thus, it is evident that the ideological contradictions underlying the 

YCJA have had a significant impact on the provisions regarding PTD and its 

procedures. Some sections conflict with international human rights instruments, 

while others represent advancements in juvenile justice legislation. This 

directly influences the practical reality of youth incarceration; while custodial 

sentences are more restrictively applied, PTD does not appear to be used with 

the same level of caution. 

V. JUVENILE CRIMINAL JUSTICE LAW (LJPJ) AND PTD 

The paradigm of the minor as an object, as in Brazil, only began to be 

challenged in Costa Rica in the late 1980s and early 1990s, with the 1989 

International Convention on the Rights of the Child having a significant impact 

on Latin American legislation and leading to the approval, in 1996, of the 

current LJPJ in Costa Rica (Llobet, 2018). 

The LJPJ is grounded in the Doctrine of Integral Protection, which, as 

previously noted, recognizes children and adolescents as rights holders and, 

therefore, includes their rights within the category of human rights. It also 
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adopts a responsibility model that assigns limited accountability to adolescents 

for their actions. Compared to the previous framework, the current legislation 

is more comprehensive, addressing material, procedural, and enforcement 

aspects of the juvenile justice system. It maintains the principles of specialized 

justice and dedicated juvenile courts (Sotomayor, 1997), prohibits 

indeterminate sanctions, and establishes the Criminal Procedure Code as a 

subsidiary framework for situations not covered by the specific legislation. 

The LJPJ applies to adolescents between 12 and 18 years of age. In this 

context, a major innovation was the classification of youth into two age groups 

(12 to 15, and 15 to 18 years old), allowing for differentiated state responses, 

including restrictions on the applicable sanctions (Llobet, 2018, p. 43). The 

legislation prioritizes avoiding deprivation of liberty due to its negative 

consequences and emphasizes the explicitly pedagogical nature of the system, 

which aims at the adolescent’s personal development and reintegration into 

society (Sotomayor, 1997). 

Moreover, the sanctions established by the LJPJ fall into three 

categories: socio-educational sanctions, guidance and supervision orders, and 

custodial sanctions (article 121), totaling 14 options. The first group includes 

open sanctions similar to those in the ECA, such as warnings and supervised 

release. The second group consists of judicial orders and restrictions affecting 

the adolescent’s social conduct, such as prohibiting contact with certain 

individuals or visiting specific places (Burgos-Mata, 2016). Regarding 

custodial measures, paragraph C provides for house arrest, part-time detention, 

and detention in a specialized center; the most severe and most frequently 

applied sanction (Burgos-Mata, 2016). For adolescents up to 15 years old, the 

maximum custodial term is 10 years, and for those between 15 and 18, it is 15 
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years6. This measure is only applicable for intentional offenses carrying prison 

terms longer than six years or in cases of non-compliance with a prior sanction 

(Beloff, 2007). 

PTD is governed by articles 58, 59, 60, 87, and, complementarily, 131 

of the LJPJ. It may be imposed by a judge upon receipt of the accusation (article 

87), provided its exceptional nature is respected, as established in article 59. 

This article states that “pre-trial detention shall be exceptional, especially for 

those over twelve and under fifteen years old” (Ley 7576 de 08/03/1996), and 

that no less severe measure is appropriate for the specific case. 

Article 59 also sets the time limits for PTD: a maximum of two months, 

extendable for an additional two months upon review by a higher court, for a 

total of four months. In the same way, article 60 further mandates that cases 

involving adolescents in PTD must be prioritized in the judicial system to 

ensure the shortest possible detention period. According to article 58, PTD must 

be served in a specialized detention center, in areas separate from those 

housing-sentenced adolescents. Importantly, the LJPJ does not require a 

reassessment of the procedural risk that originally justified the PTD after the 

four-month period; there is no provision mandating ongoing risk evaluation to 

justify continued detention. 

 
6
 It is interesting to mention that these time limits were modified and determined during the 

legislative process, and are currently heavily criticized by legal scholars for contradicting the 

guiding principles of the legislation, such as the principle of brevity (Beloff, 2007). The original 

bill, which was developed in collaboration with some legal scholars in the field, including Dr. 

Carlos Tiffer Sotomayor, initially proposed maximum limits of three and five years for the 

respective age groups (Llobet, 2008, p. 44). 
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As for article 58, this explicitly defines PTD as a precautionary measure 

within the juvenile process, outlining three possible justifications for its 

imposition: if the adolescent’s release would pose a) a reasonable risk of 

evading justice; b) a danger of destroying or obstructing evidence; or c) a threat 

to the victim, complainant, or witness. These grounds aim solely to protect the 

criminal process, which is the exclusive purpose of precautionary measures 

(Lopes Jr., 2022). Notably, the juvenile legislation does not recognize 

recidivism or repeated offenses as valid grounds for PTD. However, some 

interpretations within Costa Rican legal doctrine and by the Juvenile Criminal 

Superior Court have applied the Criminal Procedure Code to justify PTD based 

on the risk of recidivism, to the detriment of adolescents (Campos and Vargas, 

2000). 

Regarding alternatives to PTD, article 87 of the LJPJ states that, upon 

receiving the accusation, the judge may impose PTD or any other supervision 

and guidance orders provided by law (as mentioned above), which may not 

exceed six weeks in duration, with no mention of the possibility of extension. 

Although the law does not explicitly establish a hierarchy between PTD and 

less restrictive measures in this article, it can be inferred, considering the 

exceptional nature of PTD as addressed in article 59, that the judge must justify 

the inadequacy of supervision and guidance orders in the specific case when 

deciding on PTD. 

Finally, when it comes to the practical application of juvenile 

legislation, what can be mentioned is that, according to the 2012 Diagnostic 

Report on Costa Rica’s Juvenile Criminal System, between 2006 and 2012, 

there was an average of 32 adolescents in PTD, with a growing trend over the 

years, reaching a peak of 62 adolescents in 2012. However, beyond this, further 
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analysis is impossible, as the current information provided by the Costa Rican 

government does not specify details regarding PTD. 

Thus, despite this researcher’s intentions, we proceed to the comparative 

analysis of the studied legislation without a detailed examination of Costa Rican 

data due to their absence7. 

VI. CRITICAL ANALYSIS 

This section aims to explore the similarities and differences between the 

legislation of the three countries examined in this study (Brazil, Canada, and 

Costa Rica) with a particular focus on PTD and how each legal framework is 

structured to uphold the principle that such measures should remain 

 
7
 And here is a brief reflection on the difficulty of obtaining criminal data, both historical and 

up-to-date, born from the challenging experience this researcher had while writing this section. 

Between Canada, Brazil, and Costa Rica, one could say that the entire spectrum of data 

availability was witnessed. Canada, as discussed, had specific information on the juvenile 

justice system dating back to 1998, updated annually, with various methodological explanations 

about the presented data, in addition to making them available in an interactive table that is 

easily accessible and intuitively manageable. 

Brazil, as addressed in Chapter 2, does the bare minimum regarding data availability. It 

produces supposedly “annual” surveys that are delayed (when they are even produced, given 

that there has been no SINASE Survey since 2017), containing little information and even less 

quality analysis (such as the never-corrected error in the 2017 Survey regarding the figures on 

semi-liberty and provisional detention on pages 29 and 32). 

Finally, it cannot even be said that Costa Rica does the bare minimum, as its information is 

provided together with adult data, without any possibility of separation, offering a meager 

amount of details (the current website, Annex C, does not include any information on pre-trial 

detention, for example) and an outrageous absence of methodological explanation, with tables 

and systems that are entirely incomprehensible, even if colorful. 

In this sense, one must ask who and which entities benefit from the absence of numbers 

regarding the penal system and from the inability to develop in-depth and high-quality analyses 

of current criminal policies. Unfortunately, there is no time to delve into this topic in this work, 

but the need to investigate why researching in Brazil ‒and in Latin America in general‒ is 

evident. 
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exceptional. The practical application of these laws is also considered, albeit 

secondarily. 

All three countries experienced comparable historical trajectories in the 

evolution of their juvenile justice systems, marked by the phases of penal 

indifference, the tutelary model, and the responsibility model. Across these 

contexts, impoverished youth were commonly associated with “moral vices” 

and, by extension, with criminality, prompting varied state responses during the 

adoption of the tutelary model. 

The primary distinction lies in the timing of these legislative 

developments. Canada implemented new tutelary legislation as early as 1908. 

Brazil followed in 1927 and reinforced the model in 1979, while Costa Rica 

officially adopted it in 1963. A similar pattern is evident in the transition to the 

responsibility model, which was introduced in Brazil and Costa Rica following 

the 1989 International Convention on the Rights of the Child. This led to 

Brazil’s ECA in 1990 and Costa Rica’s LJPJ in 1996. In contrast, Canada began 

applying the responsibility model earlier, with the YOA in 1985, later 

consolidated and supplemented by international standards in the YCJA of 2002. 

Canada’s earlier implementation of the responsibility model also made 

its juvenile justice system more susceptible to ideological shifts originating in 

the United States in the late 1990s, particularly the “Law and Order” movement. 

This influence shaped the drafting of the YCJA, whereas its impact reached 

Latin America more gradually. For example, Brazil introduced its first 

legislative measures influenced by this doctrine in 2006, with Law 11.343 on 

drug-related offenses, and in 2007, with Law 11.464, which amended the 

Heinous Crimes Law. 
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Currently, juvenile justice systems in all three countries reflect a shared 

understanding of the adverse effects of full custody, the importance of 

procedural safeguards, and the need to define the temporal limits of imposed 

measures. They also emphasize the application of less intrusive sanctions before 

resorting to detention. However, two key aspects distinguish the foreign 

systems from Brazil’s and are especially relevant here: the terminology used 

and the position on indeterminate custodial sentences. 

The first distinction involves the language employed in juvenile justice, 

particularly how terminology is used to obscure the penal and punitive nature 

of state action, even under a responsibility model. In Brazil, since the enactment 

of the ECA in 19908, there has been an ongoing doctrinal debate over whether 

MSEs carry a penal nature. While this debate lies outside the scope of this study, 

it has led some scholars to oppose the term “Juvenile Criminal Law” in favor 

of “socio-educational law” or similar alternatives, given that one of the stated 

purposes of MSEs is the adolescent’s re-education. This dispute is reflected in 

the terminology adopted by the ECA, which attempts, often superficially, to 

avoid penal connotations. For instance, crimes and misdemeanors are labeled 

as infractions; arrest in flagrante delicto becomes apprehension in flagrante 

 
8
 This conflict was not included among the topics of this research because, for this author, it 

does not constitute a relevant subject of discussion. By allowing the state to take interventionist 

action through deprivation of liberty in response to the commission of a crime or misdemeanor 

as provided for in the Brazilian Penal Code, it becomes clear, in the author's opinion, that the 

matter has a punitive and criminal nature. 

This research is based on the premise that juvenile discipline is part of criminal law and follows 

the doctrinal understandings of this field, such as the necessity of procedural criminal 

guarantees in the juvenile criminal process. These guarantees aim to balance the participants 

and protect the accused from the power of the state, just as in the adult criminal process. 
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delicto; prison sentences become MSEs; and indictment becomes 

representation. These are changes in form, not in substance. 

This practice is either absent or only minimally present in the analyzed 

legal systems. In Costa Rica, legal doctrine explicitly identifies the use of the 

term measures as a remnant of the tutelary model. Under the responsibility 

model, which recognizes the special and limited accountability of adolescents, 

the appropriate terminology is “sanctions” (Maxera, 1992), thereby rejecting 

euphemistic language that obscures the coercive nature of state intervention 

(Burgos-Mata, 2005). 

Canada, by contrast, systematically adopts the terminology of the 

Criminal Code in its YCJA, clearly stating that the terms used have the same 

meanings as in adult criminal law [s. 2(2)]9. With the sole exception of replacing 

prison with detention ‒a term that still accurately reflects the deprivation of 

liberty‒, the YCJA retains terms such as custody, offenses, and bail. 

Unlike Brazil, neither Canada nor Costa Rica exhibits the doctrinal 

conflict regarding the penal nature of juvenile legislation. In both systems, this 

nature is explicit and undisputed (Bala and Anand, 2009)10. The YCJA itself 

defines the law as “an act in relation to criminal justice”. This clarity prevents 

the persistence of tutelary model remnants, such as the idea of custody as 

beneficial, the absence of procedural guarantees, or paternalistic judicial 

interventions. 

 
9
 2 (2) Unless otherwise provided, words and expressions used in this Act have the same 

meaning as in the Criminal Code. 
10

 “An Act in respect of criminal justice for young persons and to amend and repeal other Acts”. 
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This connects directly to a second area in which Canada and Costa Rica 

diverge from Brazil: the indeterminate duration of custodial MSEs, arguably 

the most glaring legacy of the tutelary model within the ECA. In Brazil, 

custodial MSEs are imposed without a fixed term, subject only to a maximum 

of three years and periodic reviews every six months. According to Brazilian 

scholars who support the ECA, this indeterminacy differs from that of the 

tutelary model (García, 2010), as it acknowledges the individual development 

of each adolescent (Batista, 2006) and respects their condition as persons in 

development. Based on this reasoning, the principle of proportionality is 

considered less central in juvenile justice (Shecaira, 2015). However, in 

practice, indeterminacy has come to function as a form of prolonged 

punishment. 

Thus, defending this characteristic is problematic, particularly when it 

involves arguments suggesting a “natural” attenuation of proportionality; a 

fundamental principle of criminal law. García (2006) later revised his position, 

emphasizing the discretionary and subjective nature of this indeterminacy, 

framing it as part of the broader interpretative crisis surrounding the ECA. The 

absence of a correlation between the offense committed, the adolescent’s social 

conditions, and the sanction imposed undermines both the doctrine of integral 

protection and the rule of law by disregarding the principles of proportionality 

and equality (Oliveira Jr., 2014). 

Moreover, this practice violates the principles of individualized 

sentencing and legality. Costa Rican doctrine expressly opposes the possibility 

of indeterminate detention (Maxera, 1992), and article 26 of Costa Rican law 

explicitly prohibits the imposition of indeterminate sanctions under any 
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circumstances11. The same principle applies in Canada, which required fixed 

sentencing durations as early as the 1985 YOA. Finally, the current YCJA 

reinforces this requirement, mandating that judicial decisions specify the exact 

duration of the sentence in days or months [s. 42(4)] (Bala and Anand, 2009). 

On both points (the use of euphemistic language and the acceptance of 

indeterminate custodial measures), it is evident that Brazilian legislation has not 

sufficiently distanced itself from the tutelary model. The ECA’s retention of 

certain “salvationist” elements reveals a continued reliance on discretionary and 

expansive state and judicial powers, hindering the full development of the 

responsibility model. 

Figure 2 

Length of time in Canadian PTD (2017-2022)12 

 
11

 Article 26. Principle of determining sanctions. Indeterminate sanctions may not be imposed 

under any circumstances. The foregoing does not exclude the possibility of the minor being 

released early. 
12

 It is important to mention that a considerable number of adolescents were released in these 

years without their time of compliance being accounted for. This number has been clearly 

decreasing over the years, but still reached close to one-third of the adolescents released in 

2021/2022 (Statistics Canada, 2023a). In any case, since Figure 2 works with absolute numbers, 

there is no direct influence that can be observed at the moment. However, the absence of this 

information may distort the analysis. 
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Note. Taken from Youth releases from pre-trial detention, by length of time served and sex, by 

Statistics Canada, 2023a, https://n9.cl/qb3x2w 

Therefore, it is visible in this figure that there has been a general 

decrease in adolescents in PTD in Canada, as discussed previously. However, 

more relevant is the fact that, even without provisions explicitly defining this, 

in the last five years, approximately 50 % of adolescents in PTD were released 

within a month, which is less than the maximum time allowed in both Brazil 

and Costa Rica. This calls into question how important it is, in the context of 

the juvenile system, for legislation to explicitly establish protective principles 

in the face of the concrete restriction of the state’s punitive power, which is the 

dichotomy seen between the Latin American legislations and the Canadian one.  

In that sense, the YCJA, while acknowledging its alignment with the 

United Nations Convention on the Rights of the Child and emphasizing the 

appropriateness of extrajudicial measures in addressing juvenile delinquency, 

does not explicitly incorporate the principle of exceptionality regarding the 
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detention of adolescents; nor does it, as Costa Rican legislation does, establish 

a principle of prioritizing cases involving adolescents in PTD. Nevertheless, the 

YCJA stands out as the most detailed and comprehensive juvenile criminal law 

among those analyzed, and, in practice, it is also the most restrictive concerning 

the use of PTD. 

For Latin American scholars, accustomed to principle-based 

frameworks like the ECA and LJPJ, which grant broad discretionary power to 

judges, the contrast posed by the YCJA prompts critical reflections on the 

assumption that simply enshrining protective principles in legislation is 

sufficient to curb punitive tendencies expressed through judicial decisions. 

While Canadian legislation remains influenced by the “Law and Order” 

ideology and is not ideal in all respects, the significant decline in the number of 

institutionalized adolescents (whether sentenced or in PTD) demonstrates that 

legislative reform plays a key role in shaping criminal policy. It also shows that 

even within a national history marked by detention and incarceration, less 

interventionist alternatives can be developed and implemented. 

In this context, it becomes clear that the PTD MSE in Brazil does not 

align, in practice, with the principle of exceptionality established by the ECA. 

The notion of custody as an ultima ratio measure remains largely confined to 

legislative, doctrinal, and judicial discourse and is not effectively reflected in 

the law's structure or its application. The absence of this principle in the 

concrete language of the ECA, whose articles remain vague and general, 

suggests that its mere mention is mistakenly presumed sufficient to limit the use 

of PTD. 
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This raises an important question: to what extent does the inclusion of 

the principle of exceptionality ‒without the effective implementation of its core 

concepts‒ actually function as a protective element within the juvenile justice 

system? As noted, the principle emerged alongside the adoption of the doctrine 

of integral protection and the recognition of children and adolescents as rights 

holders. In theory, it marked a break from the previous tutelary model by 

rejecting the notion that custodial measures are beneficial. However, the 

analysis indicates that, in Brazil, its incorporation has had the opposite effect: 

the principle of exceptionality has come to represent a renewed commitment to 

the logic of the tutelary model. 

This principle was introduced during a transitional period in juvenile 

law, when efforts were being made to limit the state’s power over adolescents; 

a power that had previously faced no real constraints. Yet its broad and 

imprecise formulation in the legislation has created a flexible framework for 

applying PTD. Unlike Canada, which establishes three cumulative legal 

criteria, or Costa Rica, which defines three specific conditions under which 

detention may be applied, Brazil lists general grounds for PTD in article 108 of 

the ECA and leaves room for broad interpretation through the inclusion of 

“exceptional cases”. 

This situation calls for a deeper inquiry: is the lack of concrete 

restrictions on PTD a flaw within a system designed to be protective, or does it 

reflect the actual functioning of a system that, despite its rhetoric, continues to 

treat adolescents as objects of intervention? While the discourse has changed, 

the practice remains interventionist. The system continues to appropriate 

protective terminology ‒today framed as “best interests of the child”, “re-
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education”, and “social reintegration”, and previously as “salvation”, 

“treatment”, or “protection”‒ to justify the exercise of state control over 

vulnerable youth. In this context, the principle of exceptionality operates less as 

a safeguard and more as a legal device that legitimizes the provisional 

restriction of one of the most fundamental rights: freedom of movement, 

without a conviction or final judgment. 

In the same line, if the intervention advocated by the “child savers” 

under the tutelary model represented a “profound commitment” to mechanisms 

of social control (García, 2006, p. 9), then the principle of exceptionality, as 

introduced in the ECA, reflects a similar commitment to judicial decisionism 

and the continued, widespread institutionalization of adolescents. 

To summarize, the central research question of this study was: how does 

the principle of exceptionality function in the application of PTD within the 

juvenile justice systems of Costa Rica and Canada, compared to Brazil? The 

findings demonstrate that, in the Brazilian context, the principle, due to its lack 

of concrete implementation, contributes more to expanding the use of PTD than 

to restricting it; that is, it serves to maintain the legacy of the tutelary model 

within a socio-legal framework that claims to protect the rights of children and 

adolescents. 

VII. CONCLUSIONS 

This research aimed to analyze the institution of provisional socio-

educational detention from the perspective of one of the guiding principles of 

the ECA: the principle of exceptionality. For that, three main characteristics of 
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this measure were addressed: its criteria for application, the existence of 

alternative precautionary measures, and time limitations. 

In the Brazilian context, the application of PTD requires sufficient 

evidence of authorship and materiality, as well as proof of the imperative 

necessity of the measure. Additionally, it is restricted to a duration of 45 days 

and is affected by the governing principles of the ECA. However, it is evident 

how the general issues of the ECA (vagueness, generality, lack of definitions) 

also affect the articles regulating PTD, allowing for broad judicial discretion 

and reducing limits on the state’s punitive action. 

This situation is not observed in the Canadian juvenile legislation and is 

found in a slightly different form in Costa Rica. It is noted that Canada, despite 

not explicitly naming exceptionality, has absorbed this notion into its legislative 

text by including a greater number of cumulative criteria for applying PTD, 

creating alternative precautionary measures, and, even without establishing a 

maximum time limit, requiring a burden of justification for the decision that 

prevents most adolescents from having the measure extended after the first 

review. 

Costa Rica, on the other hand, similarly to Brazil, has a more principle-

based legislation, naming its guiding principles without effectively restricting 

state power; however, Costa Rican legislation innovated by requiring only 

criteria of precautionary nature, as well as by mandating that a higher court 

reviews the ruling to extend PTD. Furthermore, both legislations contrast with 

the ECA by providing various types of precautionary measures: Canada applies 

the same ones used for adults, while Costa Rica extends its supervision and 
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guidance measures to the pre-sentencing stage. In this sense, it is possible to 

understand that the principle of exceptionality is recognized as essential in all 

three legislations; nevertheless, the expression and impact of this principle in 

legal drafting differ significantly. 

Thus, it is concluded that the principle of exceptionality, as inserted in 

juvenile legislation ‒in an abstract manner, without materialization in the 

articles, and without concrete restrictions on state action‒, does not have real 

effectiveness in protecting adolescents from discretionary decisions and 

limiting the deprivation of liberty of these individuals, who are at a crucial stage 

in the development of their identity. Therefore, further research is necessary to 

practically understand, using examples from other states, the most appropriate 

way to introduce concrete restrictions on the application of PTD into legislative 

texts, as well as to eliminate the tutelary notion that custody is beneficial in all 

situations. 
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