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Abstract: The principles of adjusting the regulation
of civil relations in the context of the Covid-19 pandemic are analyzed. The
admissibility of restricting human rights in the context of the conflict of
private and public interests are researched. Besides, the authors tried to
determine the optimal algorithm of government actions aimed at preventing the
spread of the epidemic. The main approach to the understanding of human rights
in the article is based on Dworkin's concept of “rights as trumps”. A system of
such categories as “a man”, “a private person”, “natural private rights”,
“private law” and “national civil law” is
analyzed. The conclusion is that the importance of the category of
“natural” human rights is underestimated, which exacerbates the problem of
ensuring human rights in a pandemic, when the state actively uses public law to
cope with the crisis. As a result, there is a conflict of basic principles of
private and public law: “everything is allowed except what is prohibited by
law” vs. “only what is allowed by law is possible”. It is proposed to assume
that the usual way of the legal existence of a person is that he/she acts as a
participant in civil relations of a private type, even in a pandemic. Private
relations, which arise during the quarantine period, are proposed to be
regulated mainly by private law methods, limiting the influence of the state.
This will allow us to reach a compromise of private and public interests,
without restricting the rights of individuals voluntarily.
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Resumen: Se analizan aquí
los principios de adecuación de la regulación de las relaciones civiles en el
contexto de la pandemia Covid-19, así como la admisibilidad de restringir los
derechos humanos e individuales, atendiendo al conflicto de intereses públicos
y privados. Se busca determinar el algoritmo óptimo de las acciones
gubernamentales destinadas a prevenir la propagación de la epidemia, a través
de la concepción de los derechos como triunfos de Dworkin y de las nociones de “hombre”,
“persona privada”, “derechos naturales privados”, “derecho privado” y “derecho
civil nacional”. Se concluye que hoy se subestima la categoría de “natural” de
los derechos humanos, lo que se agrava durante la pandemia, cuando el Estado
utiliza activamente el derecho público para salir de la crisis. Como resultado,
existe un conflicto de principios básicos del derecho público y privado: “todo
está permitido excepto lo prohibido por la ley” vs. “solo se puede hacer lo
permitido por la ley”. Se propone que se asuma de forma habitual la existencia
jurídica de una persona como partícipe en las relaciones civiles de tipo
privado, incluso durante una pandemia. Así, las relaciones privadas que surgen
durante el período de cuarentena deben regularse principalmente por las reglas de
derecho privado, limitando la influencia del Estado. Esto nos permitirá llegar
a un compromiso de los intereses públicos y privados, sin restringir los
derechos de las personas de forma voluntaria.
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I. Introduction


The Covid-19 pandemic has become one of the greatest challenges
of the 21st century, affecting virtually all aspects of human existence.


Back in 2015, during a speech at the annual international TED
conference (a platform where “ideas worthy of dissemination” are discussed),
Bill Gates called on humanity to spend money, especially on the fight against
dangerous viruses. Warning that humanity was not ready for the next outbreak of
the epidemic, he showed by the example of the Ebola virus that the problem of
combating it was the lack of a system to overcome the epidemic. It was a
failure on a global scale. The fact that the disease almost did not spread
beyond the three countries of West Africa was simple luck. Next time it may not
be so lucky.


Assessing the potential danger in monetary terms, Gates
recalled that the World Bank estimates that a global flu epidemic would lead to
a drop in global welfare of more than 3 trillion dollars and the loss of many
millions of lives. However, such data were given by him, not for intimidation,
but to emphasize that Ebola has given humanity a good lesson: it served as an
early warning, a warning signal. If we start preparing now, we will be fully
armed (Gates, 2015).


Unfortunately, the speech of Bill Gates did not gain enough
resonance and humanity did not manage to meet the coronavirus in full armor.
The outbreak of the coronavirus SARS-CoV-2, which causes Covid-19, was first
spotted in the Chinese province of Hubei in late 2019. In some months infection
with the virus was recorded in more than 130 countries, including Ukraine.
Since March 11, the World Health Organization (WHO) has recognized the spread
of the disease as a pandemic. WHO President Tedros Adan Gebreis said the Covid-19
pandemic was accelerating at an exponential rate. For the first 100 thousand
cases, it took 67 days. The second 100 thousand took eleven days. The third
100,000 took only four days. The fourth 100,000 took only two days. According
to him, without aggressive precautionary measures in all countries, millions
could die (Gates, 2020).


As of June 6, according to the Worldometers (2020), the total
number of confirmed cases of Covid-19 in the world was 6,918,902; the total
number of deaths due to the coronavirus pandemic is 400.078; a total of
3,386,274 patients recovered from the disease.


 If at the end of February investors believed that the outbreak
would affect only the Chinese economy, then with the rapid increase in the
number of diseases and the transition of the epidemic to a pandemic, there was
an increase in threats in the humanitarian and economic spheres. According to
some economists, the result of a pandemic could be a radical change in world
development trends, in particular, the weakening of integration processes and
the strengthening of the positions of “nationalists”. The crisis has
highlighted the risks of international integration and has led to “legitimate
national restrictions” on global trade and flows. These restrictions make
countries’ economies national and their policies nationalist.


Although the bans were considered a temporary pandemic, many
acknowledge that the crisis caused by the spread of the coronavirus will be
long-term. It disrupts international supply chains and adds popularity to
anti-migrant policies. This weakens globalization. The epidemic has shown that
it is not always possible to rely on one’s neighbors and allies during a
crisis. This strengthens the confidence of those who believe in a strong
government and the priority of public needs over individual freedom and
national interests over international cooperation. After a pandemic, proponents
of globalization will have a long time to explain to others why it is important
(Koshlyak & Spirin, 2020).


In the humanitarian field, the “crisis administration” of
states has led to restrictions on several human rights, as well as the rights
of the individual. Importantly, although the bans and restrictions were
supposed to be temporary, no one could have predicted how long the crisis would
last and what its real scale would be. This threatens the “habituation” of
society to solve problems through public administration, in the absence of a
proper regulatory framework. Moreover, there is currently no holistic concept
of regulating relations in the context of an epidemic/pandemic. Describing the
situation when «most European countries are gradually getting out the
quarantine needed to fight the new coronavirus», Dempsey (2020) said that “this
was an amazing period during which the state seriously interfered in the life
of people, imposing many restrictions unheard for democracies in peacetime.
Even more surprising is how citizens resigned themselves to this intervention”.


 As a result, it can be stated that the consequence of the
pandemic was a challenge to the very vision of the essence of the regulation of
relations in the field of private law.


Since the pandemic in the social sense is a challenge to
society as a whole and each individual, it exacerbates the conflict of public
and private interests: if the individual cares primarily about himself, the
community about itself as a system. Therefore, there is a problem of
admissibility of restriction of the rights of an individual, which is
considered here in the context of the mentioned conflict of private and public interests.
From a practical point of view, this looks like an assessment of the
justification of the government’s actions aimed at combating the epidemic,
which suppresses the rights of individuals.


 Such a challenge cannot be left unanswered by researchers, in
particular jurists: studying, analyzing and resolving problems that have arisen
in connection with the epidemic and quarantine, in particular, preparing
proposals for the interpretation and application of current legislation and
practice; improvement of norms governing civil relations in special conditions,
etc.


Regarding the problem of the
correlation between private and public law, in this paper we will deliberately
focus the reader’s attention on the differences between these two legal
phenomena. We are aware that in accordance with modern trends in law, there is
a gradual interpenetration of private and public law, but for post-socialist
countries, including Ukraine, it is extremely important to understand the
essence of private law. During the Soviet occupation of Ukraine and the
dictatorship of the Communist Party, the existence of private law was, in fact,
denied. Administrative-command economy used administrative methods of
regulating social relations. Due to the denial of private law and private law
methods of legal regulation as of 1991 in Ukraine there were no such basic
institutions of private law as the institute of private property law, a
full-fledged institute of civil law contract, the institute of entrepreneurial
activity, etc. With the return of Ukraine’s independence and the beginning of
the development of a modern state on the basis of a market economy, there was a
need to restore a clear division of the legal system into private and public
law, because only in this way it was possible to restore the lost institutions
at both the doctrinal and legislative levels. Moreover, Ukraine has
historically been part of the family of Romano-Germanic countries that
recognize the division of law into public and private. Without a clear
understanding of such a division, it is very difficult to reform the domestic
economy and social life in general.


 The legislator also agrees with
the need to restore the role of private law in our society and, accordingly,
introduced the principles of “everything that is not prohibited by law is
allowed” (for individuals), as opposed to the principle “everything is
prohibited by law what is not allowed” (for public figures) at the level of the
constitution of the state. Article 19 of the Constitution of Ukraine (1996)
stipulates that


 


«The legal order in Ukraine is based on the principles
according to which no one may be compelled to do what is not provided by law. Public
authorities and local governments, their officials are obliged to act only on
the basis, within the powers and in the manner prescribed by the Constitution
and laws of Ukraine». 


 


 


II. Analysis of recent research and publications, which initiated
the solution of the problem 


Although the emergence of the coronavirus was said to be a
surprise to mankind, research on the subject has already appeared in the field
of jurisprudence. Thus, on April 20, 2020, Columbia University published a
monograph “Law in the Time of Covid-19”, which examines various aspects of the
creation of law and its functioning in a pandemic: threats to human rights,
public life and social assistance, privacy, problems in the economy. The
introduction of this book contains the hope that jurists in the United States
and other countries will follow the example of its authors and share their
thoughts and ideas in these difficult times (Pistor, 2020). 


 On April 23, 2020, on the basis of the Faculty of Civil and
Economic Justice of the National University “Odesa Law Academy” (2020) an
online conference was held on the problems of legal regulation of civil
relations in the context of the pandemic Covid-19.


It should also be emphasized
that the problem of human rights in general is the subject of many studies by
both domestic and foreign well-known researchers. Among the foreign scholars
who once shaped and continue to shape the current debate in the field of human
rights are Hohfeld (1917), Harris (1997), Waldron (2013), Hart (2015),
MacCormick (1982), Dworkin (1977), and Gewirth (1981).


The concept of human rights has
been described as «one of the greatest inventions of our civilization [which]
can be compared in its impact on human social life to the development of modern
technological resources and their application to medicine, communication, and
transportation» (Wacks, 2012, p. 239). Similar acclaim abounds. Though the
concept first emerges in the Middle Ages, the recognition in the seventeenth
and eighteenth centuries of the secular notion of human rights was plainly a
significant intellectual moment in history. The concept makes little sense
unless it is understood as fundamental and inalienable, whether or not such
rights are legally recognized and regardless of whether they emanate from a “higher”
natural law.


The legal recognition of human
rights in the twentieth century occurred when the United Nations, in the grim
shadow of the Holocaust, adopted the Universal Declaration of Human Rights in
1948. This document and the International Covenants on Civil and Political
Rights, and Economic, Social and Cultural Rights in 1976, demonstrate, even to
the most skeptical observer, a commitment by the international community to the
universal conception and protection of human rights.


Our principal concern is, of
course, with right-based theories. Professor Dworkin’s “rights thesis” argues
for the primacy of rights over considerations of the general welfare. This view
of “rights as trumps” justifies their protection on a complex exclusion of ‘external
preferences’.


In this study, we will rely on a
similar postulate: the good of the individual is an absolute value and cannot
be neglected in favor of the ephemeral common good. In this case, protecting
the rights of the individual, we automatically protect the rights of the social
group as a set of individuals (Wacks, 2012).


 


 


III. Highlighting the unresolved parts of the overall
problem 


The purpose of the article is determined taking into account
the current situation. It can be formulated as defining the principles of
adjusting the concept of regulation of civil relations in the context of
integration processes, which are accompanied by a collision of public and
private approaches related to the crisis caused by the Covid-19 pandemic.


 The objectives of the article are to establish the
admissibility of restrictions on human rights in the context of the conflict of
private and public interests, as well as to determine the optimal algorithm of
government actions aimed at preventing the spread of the epidemic.


 The methodological basis of the study is the classical
provisions for determining the relationship of personality, state, and law, formulated
by Savigny (2011): in public law, the whole state is the goal, and the
individual is subordinate, while in private law, each individual is the goal,
and every legal relationship concerning its existence or special position is
only a means.


From this point of view, we consider human rights as a “right
in the subjective sense”, which is understood as the priority of the human
will, aimed at a particular good or interest. This priority is recognized and
protected by law and order. Individual interests are divided into those that
are established primarily for individual purposes and those that are
established primarily for public purposes. Recognized primarily for the public
interest, the individual interest is the content of public law. Subjective public
law is a right that belongs to an individual on the basis of his status as a
member of the state. Taking into account the priority of the will, we can
distinguish two types: dürfen (desire, aspiration) and können
(possibility). Dürfen means “to have the desire to dare to do something”.
In this case, the rule of law recognizes the relevant actions of the individual
permitted, it allows the individual will to exercise its freedom in certain
areas. Können means “to be able”. Private subjective law includes both dürfen
and können, and public subjective law contains only können.
Public rights are not those that are allowed, but only those that are granted
by the authorities (Jellinek, 2004). Therefore, they are not part of the
natural freedom, regulated by the law, but the extension of the rights of
natural freedom. Thus, considering human rights as the rights of an individual,
we build a system of categories: “man”, “private person”, “natural private
rights”, “private law” and “national civil law”.


 


 


IV.
Results and discussion 


IV.1. Covid-19 Pandemic and Private &
Public Legal Means of Overcoming its Consequences 


The problem of the conflict of private and public interests, of
course, has existed before. But in the context of the normal existence of the
EU, there was a tendency to give considerable freedom of action to participants
in civil relations and the courts (Smith, 2012). General principles of civil
relations, trade in the EU were to be determined on the basis of the Draft
Common Frame of Reference (DCFR) (2010). Their task was to provide a basis for
a single concept of private law in accordance with the basic values of European
civilization. Such values should be taken into account by all European
countries when determining the directions of development of national
legislation.


 However, pandemic conditions are forcing states to resort to
the use of public coercion, as aggressive action is needed to contain any
infectious pathogen, especially an infectious one such as Covid-19. Protective
measures, such as business closures or social distancing, are only effective
when combined with rigorous, systematic efforts to prevent the spread of the
disease. For example, in Singapore, South Korea, and other countries that have
stopped the spread of coronavirus, uncompromising approaches have provided
success, including mass testing, contact tracking, and selective quarantine,
which, for example, the United States has not imposed. Thanks to government’s
efforts in Singapore, the spread of the infection was stopped, hospitals did
not face a strong influx of new patients, and only three people died from the
disease (Hazeltine, 2020).


The effectiveness of public remedies for overcoming the crisis
is a powerful incentive to expand their scope. However, assessing the progress
in stopping the spread of the virus in this way, experts warn that if the
partial restriction of citizens’ rights and the expansion of law enforcement
powers will take a long time, both the government and the people will get used
to it. The state will dominate more, it will determine the patterns of people’s
behavior. After overcoming the pandemic, the authorities can continue to use
these tools. China is already pursuing such a policy. There is a danger that
liberal countries may also follow the same path – developing programs to track
people, their contacts and gain unauthorized access to personal data—not only
correspondence and surveillance cameras, but also personal biometric (Amelin,
2020).


 Such a threat is evidenced by the restriction of a number of
human rights during the establishment and in the process of quarantine, which
gave scientists reason to talk about “A New Struggle over Privacy, Data
Protection and Human Rights” (Mendos Kuskonmaz, 2020).


 As a result, the conflict between human rights and the right
(and obligation) of public administration to take measures to ensure
epidemiological safety is exacerbated.


It is proposed to resolve this conflict on the basis of
proportionality: mass surveillance and generalized search and surveillance
systems can be introduced only if they are proportional to the goal they seek
to achieve. 


 


«Respect of the principle of proportionality is the
key in this context: mass surveillance and generalized tracing and tracking
systems should only be introduced if they are proportionate to the objective
sought and designed to comply with fundamental rights and the principle of
proportionality» (Mitsilegas, 2020). 


 


 This position, in our opinion, is rational, but at the same
time it does not seem specific enough. In fact, it reproduces the general
understanding of law (requirements for law), which was formed in the days of
ancient Rome: Ius est ars boni et aequi. After all, aequi can be
translated as “justice” and as “adequacy”. However, the methodological basis
for determining the “proportionality” (adequacy) of the restriction of human
rights, the individual remains unclear. Moreover, the researchers do not pay
attention to the possibility/ability of an individual to be a participant in
relations in both the private and public spheres.


Therefore, from a practical point of view, it seems more
justified to talk about resolving the conflict of private (human rights) and
public interest on the basis of a reasonable compromise. This means that
government regulations on epidemiological security (including administrative
means) can be considered an acceptable way to regulate public relations,
provided that these government regulations comply with the Natural Law. In turn,
ensuring such compliance is based on relevant international acts, norms of
national legislation (first of all, Constitutions).


 However, if the Constitution of Ukraine and international acts
ratified by Ukraine form a sufficiently reliable regulatory framework for human
rights, the provisions of the Civil Code of Ukraine (2003) in this area, as
evidenced by the situation arising from the pandemic, do not meet modern
challenges. And this creates a serious problem (which is specific not only for
Ukraine). It is worth noting that, although the Prime Minister of Ukraine,
Shmygal, acknowledged that the government «faced a historic challenge and had
to resist the spread of the pandemic and at the same time prevent a large-scale
economic crisis in the country», but the government did not propose a clear
program and specific mechanism to overcome the crisis, related to the pandemic
(NV.ua, 2020).


In
particular, on April 6, 2020, the Cabinet of Ministers of Ukraine introduced a
number of restrictive measures related to the imposed quarantine throughout
Ukraine (Resolution No 255 of April 2, 2020). It was forbidden to:


(i)
stay in public places without wearing personal protective equipment, including
a respirator or protective mask, including self-made;


(ii)
move in a group of more than two people, except in cases of official necessity
and accompaniment of persons under 14 years of age, parents, adoptive parents,
guardians, trustees, foster parents, or adult relatives of the child;


(iii)
stay in public places of persons under 14 years of age, unaccompanied by
parents, adoptive parents, guardians, trustees, foster parents, or adult
relatives of the child;


(iv)
visits to educational institutions by its applicants;


(v)
visiting parks, squares, recreation areas, forest parks and coastal areas,
except for walking pets by one person and in case of business necessity;


(vi)
visiting sports and children’s playgrounds;


(vii)
conducting all mass (cultural, entertainment, sports, social, religious, advertising
and other) events, except for measures necessary to ensure the work of public
authorities and local governments, provided that participants are provided with
personal protective equipment, including respirators or protective masks,
including self-manufactured, as well as compliance with appropriate sanitary
and anti-epidemic measures;


(viii)
work of business entities, which provides for the reception of visitors,
including catering establishments (restaurants, cafes, etc.), shopping and
entertainment centers, other entertainment establishments, fitness centers,
cultural institutions, trade and consumer services;


(ix)
regular and irregular transportation of passengers by road in urban, suburban,
intercity, intra-regional and inter-regional communication, in particular
passenger transportation on city bus routes in the mode of a route taxi,


(x)
transportation of passengers by subways of Kyiv, Kharkiv and Dnipro;


(xi)
transportation of passengers by rail in all types of domestic communication
(suburban, urban, regional and long-distance);


(xii)
visits to institutions providing palliative care, social protection, in which
children, elderly citizens, war and labor veterans, persons with disabilities,
persons with persistent intellectual or mental disabilities, institutions
providing temporary or permanent residence/social services to families/individuals
in difficult life circumstances, except for institutions and establishments
that provide services in an emergency (crisis);


(xiii)
visiting points of temporary stay of foreigners and stateless persons who are
illegally staying in Ukraine, and points of temporary accommodation of
refugees, except for persons providing legal assistance to persons staying in
such places;


(xiv)
be outside without identity documents, citizenship or special status; and,


(xv)
to leave places of observation (isolation) without permission.


So, from the point of view of
human rights, the most affected were: restrictions on the right to respect for
private life; restriction of the right to liberty and security of person –
forced placement of citizens in observation; restrictions on the right of
citizens to freedom of movement: prohibition for certain categories to move
across the state border and checkpoints, cancellation of transport links;
restriction of the right to freedom of peaceful assembly, prohibition to gather
more than a certain number of people; restriction of the right to education,
ban on attending educational institutions; restriction of the right to freedom
of religion, prohibition of religious events; restriction of the right of access
to medical care, temporary suspension of planned hospitalization measures and
planned operations, except for urgent ones. 


Is it possible to restrict
freedom in an emergency? Yes, but a good reason is needed. This fundamental
principle of the rule of law is reflected in the Convention for the Protection
of Human Rights and Fundamental Freedoms (1950; hereinafter the “Convention”),
namely: Articles 8 to 11 provide for interference with fundamental rights where
necessary in a democratic society.


Article 15 of the Convention
also provides for a derogation from certain rights, namely: 


 


«Any High Contracting Party may take measures
derogating from its obligations under this Convention only to the extent
required by the urgency of the situation and provided that such measures shall
not be inconsistent with its other obligations under international law».


 


First of all, the reaction of
the state during an emergency situation should be based on factual data, and
not due to political pressure or the need to do something. There must be a
clear scientific and medical justification for emergency measures.


No less important is the need to
use the legislation to achieve the ultimate goal. It is necessary to prove that
the recommendations, soft commitments and restrictive measures will not work
and the enforcement of a quality law is necessary.


In the light of the case law of
the European Court of Human Rights (hereinafter “ECtHR”) on the violation of
such rights in the context of Article 15 of the Convention, whenever an
applicant complains that his rights under the Convention have been violated
during the derogation period, the Court first examines whether the measures
taken can be justified under the main articles of the Convention; and only if
they cannot be justified in this way does the Court proceed to determine
whether the waiver was lawful (for example, Lawless v. Ireland (1960) (§ 3), §
15).


The ECtHR in its explanations on
the application of Art. 15 of the Convention stated that due attention was paid
to such factors as: the nature of the rights affected by the waiver, the
circumstances giving rise to the emergency and its duration (Brannigan and
McBride v. The United Kingdom (1993, § 43 A). and Others v. The United
Kingdom (2009, § 173); whether ordinary legislation would be sufficient to
deal with the threat posed by public danger; whether the measures are a real
response to the emergency; whether the measures were used for the purpose for
which they were authorized; whether safeguards against abuse were provided.


Thus, in the context of the
restriction of rights on the territory of Ukraine and the justification of the
limits of interference with such rights, it is necessary to establish whether
there was indeed a public danger, whether adequate measures were taken in
relation to the threat and whether national legislation was sufficient.


As for the public interests,
perhaps, the spread of the virus was curbed, but the economy suffered
significant damage. In the second quarter of 2020, Ukraine’s real Gross
Domestic Product (GDP) decreased by 11.4% year on year (compared to the
first quarter of 2019) and by 9.9% seasonally adjusted (The National Bank of Ukraine, 2020; compared to the first quarter of 2020). 


The economic downturn was due to
both the direct impact of strict quarantine restrictions on economic activity
and indirect – due to uncertainty about the further development of the pandemic
situation. As a result, the consumer behavior of citizens has changed in the
direction of reducing the purchase of goods and services not essential and
investment behavior of enterprises, in the direction of postponing business
projects:


·     
household consumption expenditures
decreased for the first time since 2015 (by 10.4% year on year);


·     
public sector consumption slowed
down by 1.7%;


·     
gross fixed capital formation
decreased by 22.3% (investment decline continued due to weakening external and
domestic demand, uncertainty of the legal framework for certain sectors,
including alternative energy, and further development with the spread of
morbidity); and,


·     
exports of goods and services
decreased by 9% year on year, but at a much slower pace than imports, which
decreased by 23.4%.


The National Bank noted that in
the second quarter of 2020, the performance of all sectors of the economy
deteriorated.


In the third quarter, the NBU
expects a gradual economic recovery.


This will be facilitated not
only by softer quarantine conditions, but also by a revival of external demand
and an intensification of domestic consumption. However, economic activity will
be constrained by the persistence of certain restrictions in adaptive
quarantine, as well as increased risks of further increase in the incidence of
coronavirus.


Thus, we emphasize once again that the current situation
requires the improvement of the legal provision of human rights of an
individual in such a way as to reach a reasonable compromise of private and
public interests.


 In solving this problem, one of the key – is the concept of “individual
right”. In clarifying its essence, we should note that the term “right of an
individual” can be used in two senses: (i) as a right belonging to a particular
person; and, (ii) as a set of rules that determine the status of an individual.


 Let us consider each of them further, starting with the basic
element “private person”, meaning that it is a person who is not a participant
in the state and is not endowed with power over other persons.


 It should be noted that when considering the problems of human
rights violations in a pandemic (introduction of quarantine, etc.) it is often
only a matter of restricting “human rights”. However, the notion of “violation
of the rights of an individual” is broader, as it includes quarantine
violations of the rights of organizations that may also act as “individuals”.
At the same time, experts note that in Ukraine, out of 4.5 million people
employed in small and medium-sized businesses, more than 1 million are at risk
of losing their jobs. Largely due to the actions of the authorities, which
imposed quarantine restrictions. It was against small businesses that they
found themselves most discriminatory, while large companies received
preferences. As a result, many industries were quarantined from small players,
turning large operators into monopolists. As a result, competition will suffer,
which will affect consumer prices, reduce product quality and narrow the range
(Babenko & Kravchenko, 2020). In other words, the interests of both
individuals and non-state companies are affected by quarantine. At the same
time, we mean that the basis of the concept of “individual” is still an
understanding of it, as a person, because corporations, in fact, is a properly
organized and designed set of people.


 


IV.2. Avoidance of Cognitive Dissonance



In order to avoid cognitive dissonance, we further proceed from
the fact that the usual way of legal existence of a person-individual is
his/her participation in civil relations of a private type.


 At the same time, as mentioned, since the successes of
countries that have used aggressive action and severe restrictions to overcome Covid-19
raise hopes for the effectiveness of public law, encouraging the regulation of
relations between individuals by public law, it is necessary to address
conflicts of interest. Significant here are the considerations that, although
the government in a pandemic makes many decisions, the legitimacy of which is
quite questionable, but the struggle for positivist legitimacy does not preclude
support for government decisions insofar as they comply with the laws of
natural law and common sense. Such a dramatic dilemma always arises in extreme
situations (wars, natural disasters, urgency, etc.) (Kostenko, 2005). 


 To verify the veracity of this impression, we should consider
the peculiarities of the participation of the individual in the legal relations
of the private and public spheres, having previously focused on the properties
of these spheres.


The most common criterion for distinguishing between private
and public law, which was once used by Ulpian and became known through the
Digests of Justinian (1998), is the establishment in the first and second cases
of “specific weight” of human (private) and state interests. It has been
repeatedly used by modern jurists. In terms of assessing the direction of
protection of interests, private law protects the private interests of
individuals, and public law the interests of the state, general, public
interests.


 Thus, the sphere of public law is, first of all, a question of
subordination of one person to another, a question of competence of state
bodies and officials, on the one hand, – and, on the other, – passive, as a
rule, legal personality of subordinates, their duties and responsibilities
arising from government acts of state bodies and officials. In the private
sphere, the legal personality of participants in civil relations is equally
active and is based on the principles of legal equality, their freedom of will
and initiative in establishing legal relations, and then the implementation of
their respective subjective rights and responsibilities.


Characteristic features of private law, as a regulator of
public relations, is that it: (i) regulates relations between individuals
(Rabinovich, 2010; Kostenko, 2020); (ii) recognizes the priority of the
interests of the individual; (iii) protects the private interest from the
arbitrariness of the state; (iv) ensures the free expression of the will of the
subjects in the exercise of their rights; (v) prefers contractual forms of
regulation of relations; (vi) contains norms that are “addressed” to the
subjective right and provide protection of the latter; (vii) widely uses
dispositive norms; and, (viii) defines a lawsuit as the main procedure for
protecting the interests of an individual. 


The sources of private law that affect the understanding of its
essence and further characterize its content are: (i) natural law, as a basis
for determining the status of a private person; (ii) national legal systems
that determine the principles of protection of the rights of an individual; (iii)
conflict rules, which provide for compromises in determining the status of an
individual in different legal traditions and national legal systems; (iv)
international legal agreements relating to these issues; and, (v) the concept
of Roman private law: «Roman law was seen as a treasury from which to obtain
legal ideas and principles to meet new needs» (Berman, 1998), and «which
provided legal technique, as well as material rules of the past, which were
revived by virtue of their authority and urgent need» (Anners, 1994). 


 On this basis, private law is defined as a concept, a set of
ideas, allusions, impressions, emotions, aspirations that arise in determining
the status of the individual as the basic value of civilization.


 Private law, like public law, is a supranational system of
law. Instead, civil law is a manifestation of private law at the level of
national legal systems, acting as a branch of national law (civil law in the
objective sense, positive civil law).


 It should be noted that the division of law into private and
public is a scientific abstraction, which allows to characterize in general
terms the two main areas of legal regulation of public relations. Therefore,
the analysis of the category of private law, as a rule, is accompanied by a
description of public law, which is defined as a set of legal institutions,
rules and regulations that are the basis for the functioning, in a way, a
structured organizational system, through which the use of the imperative
method achieves the goal of public order and ultimately – the implementation
and protection of human rights (Kharytonova, 2004). Based on this understanding
of the essence of private and public law one can establish their importance for
the regulation of certain relations, the nature of the ratio of public or
private elements in their regulation.


When establishing restrictions on movement, determining the
order of work, treatment, first of all, the collective interest is taken into
account, the imperative method of legal regulation is applied, and the
principles of public law are applied.


On the other hand, civil relations between individuals, even in
the conditions of quarantine, can be regulated by agreements, using the
dispositive method, and arise on the initiative of the parties. As for private
property relations, the right of private property cannot be legally limited.
However, its “actual restrictions” may be the result of quarantine
restrictions, such as the movement of people, which makes it impossible for the
owner to use things that belong to him/her, and so on.


Under quarantine, real social relations are a subject to
regulation on the basis of private or public law, depending on the specific content
of certain relations. To regulate relations with the participation of an
individual, the norms of branches of national legislation, first of all, civil
and administrative law, are used, which are the result of reflections of the
concepts of private and public law at the level of national legal systems.
Respectively, civil law and administrative law methods of legal regulation are
used.


The method of civil law regulation includes dispositive
(authorizing) and imperative means of influencing the participants in civil
relations, having, however, the basis of the principles of legal equality of
the parties, justice, good faith and reasonableness. When using the dispositive
means of the civil law method, civil relations are regulated with the
participation of an individual and regulatory civil legal relations arise,
which act as civil relations regulated by the agreement of the parties or norms
of law (Kharytonov & Kharytonova, 2018).


The peculiarity of regulatory civil legal relations in the
private sphere, in our opinion, is their dual nature. This is expressed in the
fact that in the “positive” regulation of civil relations, there is a “granting”
of civil rights and responsibilities to the participants of these relations, in
accordance with the established norms and rules of conduct of civil rights. In
this case, the “normative” basis of their occurrence can be both the rules of
civil law and the rules of natural law. At the same time, regulatory civil
legal relations may arise as a result of the implementation of the civil
function of authority, through which the regulatory framework is created – the
prerequisites for self-regulation in the field of private law. Due to this
specific civil law function, the participants of civil relations can determine
for themselves the rules of conduct, create de facto regulations of local
action, and so on. Its conceptual basis is the well-known Roman private law
sentence “Everything is allowed that is not prohibited by law”. Therefore,
civil rights and obligations arise on this basis under certain conditions.


 


IV.3. the Problem of Maintaining the
Leading Role of Civil Law in the Legal Existence of Society in Quarantine 


One of the important problems of ensuring the rights of the
individual in a pandemic, and especially in quarantine, is to maintain the
leading role of civil law in the legal existence of society. In the context of
an epidemic/pandemic, public law is most actively used by many states to stop
it and prevent its harmful effects. This leads to the emergence of
administrative (organizational and security) legal relations, which have their
legal grounds for the rules of prohibition, and the actual basis, a violation
of the prohibitions and restrictions provided by these rules. Administrative
protection legal relations are both internal and external. They have an
internal character when they arise in connection with the need to protect the
rights of participants in administrative relations in case of their violation,
and external, when they arise on the basis of administrative law, which provide
sanctions for violations of public order. In particular, this situation occurs
when determining the consequences of violating the rules and regulations
relating to quarantine and encouraging their observance through the application
of administrative sanctions. It is the result of a standard approach used by
the authorities to combat the pandemic by legal means: stopping its spread,
preventing harmful consequences, and so on. At the same time, as it is a matter
of applying methods of public influence on participants of various (including
civil) relations, the threat of unjustified restriction and other violations of
subjective rights of an individual who is involved in administrative relations
as an object of influence increases significantly.


As a result, there is a conflict of basic principles of private
and public law: “everything is allowed except what is prohibited by law” and “only
what is allowed by law is possible”. In the case of an individual, in the case
of a democratic state governed by the rule of law, the recognition of the
primacy of the individual’s interests over the interests of the state should be
maintained even in a crisis related to a pandemic. This forces the public
authorities to restrict the rights of the individual with caution and with
appropriate reservations. The position of the Minister of Justice of Ukraine
Denys Malyuska is indicative in this situation. In an interview with Radio
Liberty on the question of whether there were violations of the rights of
citizens guaranteed by the Constitution during the quarantine, the Minister
said that disputes related to the illegality of acts of the Cabinet, corporate
decisions, decisions of legal entities and other administrative acts, “will be
decided by the court” (Kuznetsova, 2020). Thus, the advantage is recognized not
by administrative but by judicial decision.


It should be noted that due to the fascination with the
simplicity of public influence and the hope of quickly overcoming the threats
associated with the pandemic and its consequences, the opportunities for civil
law influence on the formation of behavior of individuals in quarantine remain
untapped. In particular, it is overlooked that non-contractual, protective
obligations play an important role in ensuring the protection of the rights and
interests of participants in civil relations. Meanwhile, the use of civil law
to achieve the goal of quarantine in an epidemic/pandemic, has the advantage
that allows to reach a compromise of interests of the participants on an
adversarial basis, without trying to limit the rights of individuals
voluntarily.


We should remember that even Roman law was aware of the
obligations of “quasi ex delicto”, which were based on the threat of harm to
others (Cesare, 2000). Based on the fact of creating such a threat (for
example, placing something over the place where people walk (The Digests of
Justinian, 1998)) praetor gave everyone (every interested person) the so-called
“public” (“popular” (The Digests of Justinian, 1998)) claim actio de positis
vel suspensis. Such a lawsuit was filed in the interests of the Roman
people. If it had been granted the guilty person would have to pay a fine of
10,000 sesterces (Puhan & Polenak-Akimovskaya, 1999; García Garrido, 2005).


The civil codes of some countries (including Ukraine) provide
for obligations arising from the threat of harm. In particular, quasi-torts are
mentioned as the basis for obligations in Chapter II of Section II of Book
Three of the French Civil Code. “Danger torts” are provided by the Code of Tort
Law of the United States (Zweigert & Ketz, 1998), although their
characteristics are closer, in our opinion, to understanding the source of
increased danger.


Chapter 81 of the Civil Code of Ukraine contains provisions on
non-contractual obligations arising from the threat to life, health, property
of an individual or property of a legal entity. These commitments seem to be
specifically designed to resolve the “behavioral” conflict of individuals in
quarantine in an epidemic/pandemic.


These obligations are a protective legal relationship, as they
aim to protect civil rights and interests in the event of actions that pose a
threat (in our case – a violation of quarantine rules). Their subjects are the
one who created the danger and the one whose interests are threatened by the
danger created by the debtor. In general, they can be both individuals and
legal entities. But the subject matter of specific obligations depends on the
objects being threatened. In the case of a threat to health (as in the case of
violation of quarantine rules), the creditor can only be an individual. He/she
can file a lawsuit. The basis of the obligations is the fact of endangering the
civil rights and interests of others due to non-compliance with the rules of
quarantine and, as a consequence, the threat of coronavirus infection). The
content of the obligations includes the right of the creditor to demand the
elimination of the threat from the person who creates it, and the obligation of
the latter to eliminate the danger. Elimination of danger can consist both in
the cessation of actions that create danger, and in the commission of actions,
if the threat of harm is the result of inaction of the official, who should
provide peace to others.


The consequences of not eliminating the threat to life, health,
property of an individual is the possibility of the creditor to use several
types of means to influence the debtor. In particular, Article 1164 of the
Civil Code provides that the creditor has the right to demand immediate
measures to eliminate such a threat, compensation for damage, prohibition of
activities that pose a threat. Although this rule does not directly indicate
the approximate nature of the requirements that may be submitted by the
creditor, but the Art. 16 of the Civil Code states that it is possible to use
other means of protection of civil rights of a person whose interests are in
danger due to improper behavior of another person. Thus, a person whose
interests are in danger may demand either the immediate elimination of the
threat or the prohibition of activities that pose a threat in the future (which
in some way allows him to protect himself from the recurrence of violations that
constitute a threat).


The most effective form of protection of the rights of an
individual in such cases is compensation for damage caused to his interests as
a result of failure to eliminate the threat. In this case, the right of the
person concerned to claim compensation for the damage may be exercised in cases
where as a result of the threat and its failure to eliminate the danger life and
health are harmed (property or non-property).


Article 1165 of the Civil Code establishes only the general
principles of compensation for damage caused by failure to eliminate the
threat. It provides that such damage is to be compensated “in accordance with
this Code”, thus referring to the general provisions on obligations arising
from the infliction of damage (Chapter 82 of the Civil Code). Thus, in this
case, there may be two types of protective legal relations: (i) legal relations
of protection against the threat posed by civil rights and interests; and, (ii)
legal relations of compensation for damage.


It follows from the norms contained in Chapters 81 and 82 of
the Civil Code that the conditions for the occurrence of obligations to
compensate for damage caused by failure to eliminate the threat are: 


(i) The occurrence of property (material) or non-property damage.
There may be cases when, as a result of the same action, both damages may occur
at the same time, and the encroachment on non-property good entails material
damage, together with non-property, and vice versa.


(ii) Illegal action or inaction, which created a threat of
harm. Illegality is a legal manifestation of the harmfulness of the conduct
(action or inaction) of the offender. When there is a threat of harm to
subjective law, interest, the norm of objective law, which protects these
interests, is violated. The behavior of someone who has threatened the
interests of another person is harmful because it violates someone else’s
property or non-property interest. In addition, it is illegal because it
violates the rules that protect this interest.


(iii) The causal link between the wrongful act or omission that
created the danger and the damage suffered by the person concerned. In such
obligations, the condition of liability is a “double” causal link. First, there
is the causal link between the misconduct and the risk of harm to another
person. Second, it is a causal link between the danger created and the damage
caused by not eliminating the danger.


(iv) The fault of the person who created the danger of causing
harm. At the same time, the creation of danger by illegal behavior in itself
creates a presumption of guilt of the person who created the danger (Kharytonov
& Golubeva, 2008). The amount of damage to be compensated is determined in
accordance with the rules of Chapter 82 of the Civil Code (Kharytonov,
Kharytonova & Golubeva, 2010).


So why are these norms of the Civil Code of Ukraine practically
not applied in the conditions of epidemic/pandemic of coronavirus?


First, obviously, it is the above-mentioned apparent simplicity
and effectiveness of public remedies, and hence the conviction of the
government (and much of society) to quickly achieve a positive result with
their help.


Secondly, it may be a sign of a low level of legal culture and
legal literacy of government officials and society.


Finally, it can be assumed that the mechanism for filing
threats to eliminate the threat is not effective enough. This defect could be
remedied by introducing so-called “popular” claims, such as those that existed
in ancient Rome. With their help, any citizen could file a lawsuit to eliminate
the danger that threatened not only him but also other citizens (Kharytonov,
2016). 


 


 


V. Conclusions 


1. The Covid-19 pandemic with its risks of restricting human
rights (individual) has become a challenge, necessitating more attention to
defining a person’s status as an individual and ensuring his or her rights, in
particular protection from unjustified restrictions.


2. In resolving related legal issues, we consider it
appropriate to proceed from the following. The central figure of civil law is a
private person who: (i) is not a participant in the state; (ii) is not in a
relationship of power–subordination to other individuals; and, (iii) freely and
equally with other persons determines for themselves the rights and
responsibilities in relations, arising on its initiative.


3. First of all, a person is a private person. But they can
also be organizations (legal entities) created by people as individuals.


4. At present, the category of “natural” human rights, which
constitute the most important element of its general status, belongs to private
law and exists, regardless of whether they are recognized as an objective right
or not. They are objective because of their naturalness and inalienability from
man. In the private sphere, the legal personality of the parties is the same
and is based on the principles of legal equality, their freedom of will and
initiative in establishing legal relations, and then – the implementation of
their respective subjective rights and responsibilities.


5. These provisions relate to the scope of private and public
law as abstract categories, which are distinguished in the theory of law for
scientific analysis. However, this approach is not correct in order to clarify
a person’s position under national law, as the latter reflects the competition
of public and private law principles.


6. A promising direction for improving national civil law, in
our opinion, is that the status of an individual as a legal form of a set of
basic natural human rights should be enshrined in the Constitution, the rules
of which in this area are the implementation of natural law at the national
level. At the same time, the legal status of a private person should also be
reflected in the Civil Code, where it is appropriate to devote a separate
section/book “Man as a private person” to these issues.


7. The priority task of updating the Ukrainian civil
legislation, in particular, the Civil Code of Ukraine, due to the pandemic
should be to determine the private legal status of a person that would meet
European standards in this area. Its improvement must be carried out by
compromise, taking into account the conflicts between the rights and interests
of the individual, on the one hand, and the collective interests, on the other,
that arise in extreme situations. The purpose of updating the relevant norms
should consider, first of all, the maximum protection of human rights and
interests as an individual.
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